
You have the right not to be detained

Can I leave?

As a voluntary consumer, you can leave 

the hospital at any time. The hospital 

may  have rules that prevent you from 

leaving, or your doctor may tell you that 

you cannot have leave at certain times.

If you are concerned about being allowed 

to leave, you may contact Independent 

Mental Health Advocacy or make a 

complaint to the Mental Health 

Complaints Commissioner. Alternatively, 

you may choose to discharge yourself 

from the hospital at any time.

Find out more about your 
rights as a voluntary patient 

here!



You have the right not to be detained. 

Won’t I be put on an assessment order?

As a voluntary consumer you have the right to 

be treated in the least restrictive way possible, 

and voluntary treatment should always be 

preferred. If the hospital tells you that you will 

be made involuntary if you request to 

discharge or want to leave, you should 

contact Victoria Legal Aid or the Independent 

Mental Health Advocate in order to get advice 

and advocacy. 

You can only be made compulsory if the 

service is providing treatment to you. This 

means that the hospital cannot detain you 

simply as a preventative measure if they are 

not providing treatment to you.
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You have the right to make decisions 
about the treatment you receive

What if I don’t like the treatment I 
am receiving?

As a voluntary consumer, you have the 

right to decide whether to consent to any 

treatment that your treating teams 

suggests.

You should be supported to make 

decisions about your own treatment and 

your recovery. You may withdraw your 

consent or refuse treatment at any time

Find out mre about your 
rights as a voluntary patient 

here!



You have the right to make decisions about the 
treatment you receive. 

Given you enough time to make your decision, including time 

to discuss it with your family, friends or support persons;

  

Given you adequate information about the treatment, 

including answers to any questions that you have, support to 

make your decision, alternative treatment   

options, and a copy of your statement of rights; 

You shouldn’t be pressured or forced into making a treatment 

decision or told you that you will be made involuntary if you 

do not consent. 

Additionally, if you withdraw your consent to treatment at any 

time as a voluntary consumer, your doctor is not allowed to 

continue to administer that treatment to you. You should seek 

advice/assistance ifyou feel threatened or coerced into 

making a decision.

What if I don’t understand my treatment options?

As a voluntary consumer any treatment provided to you must 

be given with your informed consent. ‘Informed consent’ 

means that your doctor must have:
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Can I be given treatment without my 
consent?
As a voluntary consumer, you must provide your fully 

informed consent to any treatment that you receive. 

If you refuse treatment, or your doctor believes that 

you do not have capacity to provide free and fully 

informed consent, and they believe that you require 

immediate treatment, the doctor may put you on a 

temporary treatment order. This means that you are no 

longer a voluntary consumer, and they can administer 

treatment to you without your consent. A temporary 

treatment order can be made for a maximum of 28 

days and you have the right to contact the Mental 

Health Tribunal at any time in order to request that the 

temporary treatment order be revoked. In these 

circumstances, Independent Mental Health Advocacy 

or Victoria Legal Aid can assist you in dealing with the 

Mental Health Tribunal and in advocating for you while 

you are in hospital.

Find out more about your 
rights as a voluntary patient 

here!



Can I be given treatment without my 
consent?

For specific treatments as a voluntary 

consumer, such as Electroconvulsive Therapy 

(ECT), your doctor must provide you with a 

statement of rights and they are not allowed to 

perform these treatments without your fully 

informed consent. You cannot be given 

treatment, including electroconvulsive therapy 

(ECT), without your consent whilst you remain a 

voluntary consumer.

If the doctor does not accept your decision to 

refuse treatment, you might be made 

involuntary.  If this happens, you should seek 

further advice and advocacy.
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What if I change my mind after 
giving consent?

You doctor is not allowed to force or 

pressure you into consenting to treatment. 

As a voluntary consumer, you have the right 

to withdraw your consent to treatment at 

any time. You may withdraw consent 

verbally, in writing, or by doing or saying 

anything that suggests you want to 

withdraw consent.

Find out more about your 
rights as a voluntary patient 

here!



Your doctor must consider your preferences and views 

about treatment, which includes your right to make a 

decision about treatment that involves some level of 

risk, even if your doctor thinks that decision is unwise. 

Your doctor should discuss available treatment options 

with you and should support you to make your own 

decision about which treatment is best for you, and to 

help you to find the least restrictive treatment. This 

could include helping you to make a pros and cons list.

Your treating team must not pressure or coerce you 

into accepting treatment, even if they believe it is what 

is best for you. If you feel like you are being pressured 

or coerced to consent to a particular treatment, you 

should contact IMHA or you may seek legal advice.

You have the right to be treated in the least 
restrictive way possible.

What if my treating team do not agree with 
my decision about treatment?
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You have the right to be presumed to have capacity. 

What does capacity mean?

Capacity is your ability to make a specific decision. Under the 

law of the Mental Health Act you are assumed to have capacity, 

or the ability to make a decision about your treatment for 

yourself.” your doctor must presume that you have capacity to 

make decisions about your treatment.

You doctor cannot decide that you do not have capacity just 

because they don’t agree with your decision about treatment.

If your treating team believe you do not have capacity to make a 

decision about your treatment, they must be able to provide 

good evidence of this.

You cannot understand the information needed to make a 

decision about your  treatment, including the nature, 

purpose and effect of the treatment;

That you cannot remember that information;

You cannot weigh it up when making your decision, and 

You cannot communicate your decision. 

Find out more about your 
rights as a voluntary patient 

here!
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Under the Mental Health Act as a voluntary 

consumer you are assumed to have capacity, or 

the ability to make decisions about your treatment 

for yourself. Your treating team cannot assume 

that you lack capacity simply because you 

disagree with them about your diagnosis, or the 

best treatment for you, or because they believe 

you lack insight.

If you are concerned that your doctor doesn’t 

realise you are able to make your own treatment 

decisions, you may want to remind them of the 

Mental Health Act presumption of capacity. You 

can also ask them for more information about 

different treatment options or more time to 

consider your options before making decisions.

You have the right to be presumed to have capacity. 

What does capacity mean?
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You have the right to communicate. 

Can I use my phone?
While you are in hospital as a voluntary consumer, you 

have a right to communicate with any person, although 

you may have to follow hospital rules in relation to what 

times you are allowed to use public phones, or you may 

have to wait for a phone to become available. Similar to 

hospital rules in relation to leave, if you do not wish to 

abide by these rules then you may discharge yourself. 

You have unlimited rights to communicate with your 

lawyer (or any legal services, such as Victoria Legal 

Aid), the Mental Health Tribunal, the Mental Health 

Complaints Commissioner, the Office of the Chief 

Psychiatrist and the Independent Mental Health 

Advocate. The hospital must take reasonable steps to 

assist you in communicating with these organisations if 

you need help doing so. 

These organisations can provide advocacy, advice and 

help in relation to any concerns that you have about your 

rights or treatment while you are in hospital, whether you 

are a voluntary patient or not.

Find out more about your 
rights as a voluntary patient 

here!



You have the right to privacy

What if I don’t want my family involved in 
my treatment?

The hospital is bound by privacy laws and so 

if there are people you do not want them to 

speak to about you or your treatment, you 

should tell your doctor. 

Privacy laws are complex, and sometimes 

your information might be disclosed against 

your wishes.  If you are unsure about 

whether your rights have been breached, you 

can contact VLA, IMHA and/or make a 

complaint to the MHCC. 
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You have additional rights under the 
Mental Health Act
Do I have rights under the Mental Health Act 
as a voluntary consumer?

The right to have a nominated person

The right to make an advance statement, which must 

be taken into account in your treatment if you are 

placed on a treatment order.

The rights of carers to have their role recognised and 

to participate in decisions about treatment; although, 

the rights of carers are generally subject to your right 

to privacy. If you do not consent to a carer being 

involved, the hospital is usually required to respect 

your wishes in this regard. You may seek legal 

advice or make a complaint to the Mental Health 

Complaints Commissioner if you believe that your 

privacy has been breached.

Find out more about your 
rights as a voluntary patient 

here!

Under the Mental Health Act, consumers have some additional 

rights. These include:

1

3

2



Whilst your rights under the Mental Health Act are 

usually only relevant to compulsory patients, it is 

important that you are aware of them. Advance 

statements are usually made before you are made 

involuntary so that your treating team is aware of 

your preferences in relation to treatment in the event 

that you are made involuntary. 

You may not change an advance statement once it 

has been made, however you are allowed to make a 

new advance statement as long as you can 

understand what an advance statement is and its 

consequences. If you wish to have a nominated 

person, you must also be able to understand what a 

nominated person is and the consequences of 

having a nominated person. 

You have additional rights under the 
Mental Health Act
Do I have rights under the Mental Health Act 
as a voluntary consumer?
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What human rights do I have?

The right to be treated humanely and not subjected to 

cruel treatment or punishment;

The right to have any medical or other health needs 

met and attended to, including drug and alcohol 

problems;

The right to have individual needs responded to, such 

as culture, language and communication, age, 

disability, religion, gender, sexuality and any other 

similar needs; and

The right to equality and non-discrimination.

Find out more about your 
rights as a voluntary patient 

here!

Everyone has human rights, and people who are inpatients 

in mental health units are not excepted from these rights. 

While you are an inpatient, the health service must respect 

your human rights. These rights include:



What if I become physically unwell 
while I am an inpatient?

If you become unwell and require medical 

treatment while you are an inpatient, or if you 

have a pre-existing physical health condition that 

requires ongoing treatment, the service has an 

obligation to ensure that your needs are met. 

This includes medical requirements in relation to 

drug or alcohol issues. 
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Culture and Identity

Do I have the right to have my cultural or 
religious needs met while I am an inpatient?

Human rights include the right to equality 

and non-discrimination and the right to have 

cultural and religious needs met. This 

includes things such as cultural or religious 

dietary requirements, respecting your right to 

observe religious practices and responding 

to any cultural needs that you may have. 

This could include responding to cultural 

needs in relation to gender and language 

(including providing you with access to an 

interpreter if required), or allowing you leave 

to attend a religious event. 

Find out more about your 
rights as a voluntary patient 

here!



Culture and Identity

What if the service does not 
respect or acknowledge my 
gender identity?

You have the right under the law that 

your identity and individual needs will be 

respected and responded to. This 

includes your gender identity and 

sexuality 

For example, the treating service should 

respect your wishes in relation to your 

preferred pronouns.
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Can I be put in seclusion or restrained?

The right to have your dignity protected

The right to have your needs met, including 

regular observations while the practice is ongoing; 

and 

The right for the practice to cease when it is no 

longer necessary

The right to refuse treatment that you do not 

consent to while you are being subjected to 

restrictive practices, as long as you remain 

voluntary. 

Find out more about your 
rights as a voluntary patient 

here!

While the Mental Health Act currently permits the use 

of restrictive practices such as seclusion and restraint, 

including the use of these practices on voluntary 

consumers, you also have rights in relation to these 

practices. These rights include:



Can I be put in seclusion or restrained?

Restrictive practices are only to be used as a 

last resort in order to prevent serious or 

imminent harm from occurring. As a voluntary 

consumer, you have the right to request 

discharge and the right to communicate even 

if you are placed in seclusion or restraint. The 

hospital needs a legal basis to detain you, so 

if they say that you cannot leave, you must be 

provided with a copy of the Assessment or 

Temporary Treatment Order and a Statement 

of Rights as you are no longer voluntary.

If you believe that the hospital staff have 

breached any of your rights, you can contact 

IMHA, VLA, seek legal advice or make a 

complaint to one of the relevant complaints 

bodies. 
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